June 12, 1979
NUMBER 5100. 64

GC, DoD

Department of Defense Directive

SUBJECT DoD Foreign Tax Relief Program

ieferences: (a) DoD Directive 5100.64, “Depart-
ment of Defense Foreign Tax
Relief Program ” August 12, 1970
(hereby cancel ed)

(b) DoD Instruction 2050.1, “Dele-
gated Approval Authority to
Negot i ate and Conclude Inter-
national Agreenents, " July 6,
1977 _

(c) DoD Directive 5000.35, “Defense
Acqui sition Regulatory System =
March 8, 1978

(d) DoD Directive 5525.1, “Status
of Forces Policies and Infor-
mation, " January 20, 1966

\. REISSUANCE AND PURPOSE

This Directive (1) reissues reference (a) , with-
>ut substantive change, to correct superseded refer-
:nces; and (2) defines the tax relief policy of the
departnment of Defense, designates the organizati onal
»lement Which has continuing responsibility for the
»verall direction of the DoD Foreign Tax Relief
>rogram, del i neates the responsibilities of other
>rgani zational el enments to inplenment and nonitor
. he program and reQU|res the preparation and
raintenance Of specified foreign country tax |aw
studies I n order to facilitate the institution of
statistical reporting procedures.

3 APPLICABILITY AND SCOPE

1.  The provisions of this Directive apply
o the Ofice of the Secretary of Defense, the
Mlitary Departments, the Organization of the Joint
Chiefs of Staff, the Unified Command, and the Defense




Agencies (hereafter referred to as “DoD Conponents”)

2. The policy set forth in this Drective applies
{o:

a. Mlitary functions expenditures by the
Department of Defense, and

b Expendi t ures by nonappropriated fund
activities of the Department of Defense that are subject
to taxes inposed by:

(1) Foreign countries in which U S
mlitary forces are regularly stationed (other than
attache and other mlitary personnel assigned tc a U S.
di pl omatic mssion); and

(%? Any ot her foreign countrv in Which
all or nost U S. defense activities, in a collective sense,
are conducted in the interest of the conmmobn defense or

otherw se significantly inprove the mlitary security of
that country.

3, The policy set forth in this Directive also applies
to Mlitary Assistance Program ( MAP) expenditures
in all countries.

C. DEFI NI TI1 ONS

1. Regardl ess of how a charge is denomnated in
foreign law or regulation, the words “tax” and “taxes”
Include all direct or indirect foreign custons duties,
| nport and export taxes, excises, fees and other charges
i nposed at the national, local or internediate level of a
foreign country other than charges for services rendered or
for other consideration received.

2. For exanple, taxes include but are not limted to
purchase tax, sales tax, use tax, Qross receipts tax, stanp
tax, transfer tax, transaction tax, turnover tax, value
added tax, service tax, trade tax, business tax, |icense
tax, transportation tax, circulation tax, |uxury tax,
possession tax, production tax, registration tax, consunp-
tion tax, gasoline tax, real property tax, personal property
tax, and gross incone tax.
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3. The word “relief” includes any nethod, technique,
or procedure by which the ultimte econom c burden of a tax
on DoD funds may be avoi ded or otherw se renedi ed, such as
exemption, refund, or dr awback.

D POLI CY

It 1s the policy of the Departnent of Defense to se-
cure, t0 the maxi mum extent practicable, effective relief
fromall foreign taxes wherever the ultinmate econom c burden
of those taxes would, in the absence of such relief, be
borne by funds appropriated or allocated to the Depart nent
of Defense (including MAP appropriations) or under th
control of its nonappropriated fund activities. [In those
cases in which the total economc burden of a tax not
readily identifiable in the normal course of business is so
small that it may be considered a de mnims matter, or in
which the adm nistrative burden of securing effective reli ef
froma tax in a particular instance would be out of pro-
portion to the amount of the relief obtained, tax relief
shal | be considered iInpracticable.

E. RESPONSI BI LI TI ES

1. The CGeneral Counsel of the Departnent of Defense

shal | :

a. Provide overall supervision and direction of
the DoD Foreign Tax Relief Program

b. Resolve any significant issues relating to the
program

C. Desi gnate those countries that conme wthin
subparagraph B.2.b. (2) of this Directive.

d. Direct the preparation of country tax |aw

studies for countries not wthin the scope of subsection
B.2. of this Directive.

e. Desi gnate the DoD nenber of the Inter-

Agency Conmmittee on Foreign Tax Relief, established by the
Department of State.

2. The Assistant Secretary of Defense (lnterna-
tional Security Affairs) shall nonitor the negotiation and
conclusion of International agreements subject to the
Secretary’s approval authority under DoD Instruction 2050.1
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(reference (b)%, to ensure that such agreenments are com
patible with the policy set forth in this Directive and any
| npl ement i ng gui dance concerning that policy issued by the
Ceneral Counsel of the Departnent of Defense.

3. The Chai rman, Defense Acquisition Regulatory
Council,shall cOOrdinate wth tne General Counselr of the
Department of Defense before the issuance, amendnent, or
revision of any portion of the Defense Acquisition Regu-
latory System (or regulation, directive, circular, or other
publication wthin the scope of DoD Directive 5000. 35

reference (c)) that pertains to the inplenmentation of the
D Foreign Tax Relief Program

4, The Assistant Secretary of Defense (Conptroller)
shal | perform Sucir fT3scar _functions. as nay De required to
| npl enent the DoD Foreign Tax Relief Program including
advi ce and assistance in the institution of procedures for
coéjecting data, conpiling reports, and perform ng internal
audi ts.

b, The ®ecrete of each of the Militar Departnents
and t he EXrectg;'UT—ég ' D '

instructTUﬁS_UT_TEgUTHTTUUS‘THHT‘CHHTQE‘H‘STH%EE‘Office
wthin the respective MIlitary Departnent or f ense Agency

(referred to as the “Cognizant Ofice”) with continuing
responsibility for suEerv!S|n% and nmonitoring the inpleé-
mentation of the DoD Foreign Tax Relief Program wthin such
Department or Agency. Such instructions or regulations
shal | del egate to the Cogni zant Office authority comren-
surate wth its responsibility.

6. Commanders of Unified Conmands, as appropri ate,

shal | ronUTgET§‘ﬁﬁﬁﬁg@ﬁﬁﬁf‘ﬁTﬁt@ﬁﬁrﬁ§‘Tb gui de and coordi -
nate the admnistration of the DoD Foreign Tax Reli ef

Program t hroughout their respective area commands.

7. For each foreign country that comes wthin the

scope of subsection B.2. of this Directive, a single MIi-
tary_Cbnnander shall be designated by the Commander of the
|

Unified Command. The designated MIlitary Commander shall be
t he sanme designated under the prccedvres iri subsection 1v.c.
of DoD Directive 5525.1 (reference (d)) . The designated
Mlitary Commander shall:

_ a. Make and maintain a current country tax |aw
study in accordance with section F. of this D rective.
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b. Be the single point of contact for U S.
contracting officers and activities for the investigation
and resolution of specific matters that relate to the
foreign tax relief programwthin the country for which the
Mlitary Commander Is esiﬁnated and for the formardinﬂ of
maj or problens affecting that programthrough proper chan-
nels to the CGeneral Counsel of the Departnent of Defense.

_ ~¢c. Provide liaison wth the responsible U S.
di pl omatic mssion on current tax relief problenms and, where
appropriate, with local foreign tax authorities.

F. COUNTRY TAX LAW STUDI ES

1. The taxes covered by each country tax |aw study
shall be limted to those which in the absence of tax
relief, would affect, or would appear to affect, U S
Gover nment expenditures, even as a de mnims mtter. (Al
such taxes are hereafter referred to as—appficable taxes.”)
The formats of the studies for all countries shall be
simlar wthin each Unified Conmand insofar as practicabl e,
and designed to facilitate statistical reporting procedures.
The studies shall be prepared and maintained wth a view to
the practical utilization of the studies bK_U.S. contracting
officers and activities for purposes of making reliable
estimates of the total amount of taxes appllcable to any
particular contract and the anmount thereof for which tax
relief Is available.

2. Each country tax |aw study shall consist of the
fol I ow ng:

a. A general survey of all applicable taxes,
together with translations, as appropriate, of the salient
features of the |aw or regul ations inposing those taxes.

D For each applicable tax, a summary statenent
containing: its name; its rate (or rates) ; the taxing
authority (national, provincial, or nunicipal); the |egal
I nci dence of the tax (the nature of the taxpayer or other
entity liable for the paynent of the tax to the taxing
authority under the law of the country) ; its description
(including the base or bases on which the tax Is inposed);
the applicability of the tax to various types of contracts
(supplies, services, or construction) in the event the tax
I's applicable to only one or several of such types of con-
tracts; the applicability of the tax to the prime contract,



as well as to any subcontracts or purchase orders issued by
the prime contractor or subcontractor; the applicability of
the tax to contractor and subcontractor personnel; the
variation, if any, of the applicability of the tax dependi ng
upon the domcile of the contractor or contractor personnel,
such as United states, host country, or third country; any
applicabl e exenptions or deductions of significance; and the
met hod of collection of the tax.

C. The basis upon which it is concluded that
each aPpIicabIe tax, I n absence of tax relief, would affect,
or woul d appear to affect, U S. Governnent expenditures; and
any evidence of the degree to which its ultinate econom c
burden woul d, in absence of tax relief, be borne by the U S
Governnent rather than be absorbed by others.

_ d. The substantive tax relief, if any, from each
applicable tax that is available to the U S. Governnent
elther by international agreements in force or under the tax
| aw or other regulation of the country; the procedures which
may be used to obtain any such relief; the requirenment, if
any, for the issuance of a tax exenption certificate by the
mlitary procuring agency or by an agency of the country to
secure an exenption; the entitlenent, if any, of the tax-
payer to interest on any tax refund nade by the host coun-
trK; the credits, if any, that may be avail abl e agai nst any
ot her taxes otherw se payable by the taxpayer resulting from
the payment of the tax under analysis; the approximate
amount of the tax that should be involved in a particular
case, if such can be estimated, taking into account the
costs of filing a claimfor refund by a contractor to
warrant filing such a claim and a brief narration of any
si gni ficant Prpblens whi ch have occurred in attenpting to
obtain relief in particular cases.

e. A conclusion wth regard to the adequacy of
current tax relief nmeasures; and such reconmendations as may
be appropriate for nore efficient Inplementation of the
policy set forth in this Drective.

3. Appended to each country tax |aw study shall be a
verbatimquotation of all provisions relating to tax relief
afforded by the country that are contained in international
agreenents in force.

4, One copy of each country tax |aw study shall be
forwarded to the General Counsel of the Departnent of
Def ense and to each of the Cognizant O fices of the
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Mlitary Departnents and Defense Agencies wthin 30 days
after its approval by the designated MIlitary Conmander.

The information contained in the studies shall be dissem

I nated by the Cognizant Ofices to U S. contracting officers
and activities when required.

5. Country tax |aw studies shall be subject to con-
tinuing review. Wen there is a significant change in
country tax laws, regulations, tax relief procedures, or in
pertinent international agreements in force, the corre-
spondi ng revision shall be promptly forwarded by the des-
Ignated MIlitary Commander to each of the offices referred
to in subsection F.A4.

G | NFORVATI ON  REQUI REMENTS

1. The reporting requirenment contained in section F.
relating to the submssion of country tax [aw studi es and
rggé5|ons t hereof is assigned Report Control Synbol DDSD(AR)
1036.

2. Each January a summary of significant activities
during the preceding year in inplenentation of the DoD
Foreign Tax Relief Program shall be furnished by the Eeads
of Cognizant O fices to the General Counsel of the Depart’
ment of Defense. The sumary, in narrative form shall
I ncl ude actions taken by the Cognizant O fice to discharge
Its responsibility for supervising and nonitoring the
|nPJenentat|on of the foreign tax relief programwthin its
MIlitary Departnent or Defense Agency, and for dissem nating
the information contained in country tax |aw studies to U.s.
contracting officers and activities. The reporting re-
gglrenent contained in this subsection is assigned Report

ntrol Synbol DDGC(a)1198.

3. Each January a summary of significant activities
during the preceding year of the admnistration of the
foreign tax relief program shall be furnished by Commanders
of the Unified Commands to the General Counsel of the
Department of Defense. The summary, in narrative form
shall include actions taken by the Unified Command to
discharge its responsibility to supervise and coordinate the
preparation and nmai ntenance of country tax |aw studies. The
reporting requirenment contained in this subsection is
assi gned Report Control Synmbol DDGC(a)1199.
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H. EFFECTI VE DATE

~ This Directive is effective immediately. Forward two
copi es of inplenenting docunents to the General Counsel of
the Departnment of Defense within 120 days.

C. W Duncan, Jr.
Deputy Secretary of Defense



